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About Women'’s Legal Service NSW

Women's Legal Service NSW (‘WLS NSW’) advocates for an end to gender-based violence and for gender
equity in Australia. As a state-wide specialist women’s legal service operating for over forty years, we assist
women across NSW by providing legal advice and representation from our trauma informed, holistic legal
practice across a range of practice areas including family law, domestic/family and sexual violence,
compensation and victims support for victims of crime, discrimination, employment and sexual
harassment.

We prioritise women who are experiencing deep and persistent disadvantage. Our specialist programs
include:

e First Nations Women’s Legal Program, led by First Nations staff and supported by a First Nations
Women’s Consultation Network which has been operating for thirty years,

e Women’s Rights, and

e Working Women'’s Centre.

All three programs focus on responding to legal issues faced by women with a particular focus on
responding to gender-based violence and addressing women'’s safety, economic security and intersecting
discrimination.

We use our experience gained from working with over one hundred thousand women and our feminist
analysis of social issues and the law to determine where we can make the most impactful and positive
change. We advocate for systemic change through policy and law reform, strategic litigation and providing
education and training to the legal profession, the community services sector, and other key stakeholders.

First Nations Women’s Legal Program

For thirty years Women’s Legal Service NSW has provided a statewide First Nations Women’s Legal
Program. This program delivers a culturally safe legal service to First Nations women, including regular
engagement with communities across NSW. We provide a First Nations legal advice line, casework services
including a specialised family law service to assist First Nations women access the family law courts,
participate in law reform and policy work, and provide community legal education programs and
conferences that are topical and relevant for First Nations women.

AFirst Nations Women’s Consultation Network supports and enhances the work of the First Nations
Women’s Legal Program. It meets quarterly to ensure that Women’s Legal Service NSW delivers a culturally
safe service. The members include regional community representatives and the First Nations Women’s
Legal Program staff. There is a representative from the First Nations Women’s Consultation Network on the
Women'’s Legal Service NSW Board.

Another important focus of the First Nations Women’s Legal Program is in community development and
community education across NSW. A key component of this is focused on raising awareness in First Nations
communities about the importance of early access to legal advice.

Lived experience of prison

For more than 15 years Women’s Legal Service NSW has provided culturally safe, specialised, family and
civil law advice, casework and education services to hundreds of criminalised women across NSW,
including women defending Apprehended Violence Orders, women in custody, women under supervision in
the community and to women post release from custody. In partnership with Wirringa Baiya Aboriginal



Women’s Legal Centre and the Western Sydney Community Legal Centre we provide the Legal Education
and Advice in Prison (‘LEAP’) for women, which is a family and civil law program in the four Sydney women'’s
correctional centres. Women’s Legal Service NSW is also available as a free phone call for advice in other
correctional centres around the state. LEAP prioritises access for First Nations women
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Use of language

Victim-survivor

We acknowledge that there are different preferences for the language used to describe a person who has
been subjected to gender-based violence. Some prefer the terminology ‘victim’, some ‘survivor’ some



‘victim-survivor’. Some people describe the experience as ‘living through’ gender-based violence. In this
submission we use the term ‘victim-survivor’. This is intended to be inclusive of all.

Gendered language

Throughout this submission we refer to the experience of women and girls. This reference is inclusive of all
people who have experienced oppression as women, including cisgender, transgender, non-binary and
gender diverse people. We also acknowledge the need to address the high rates of sexual, domestic and
family violence and abuse perpetrated against LGBTIQ+ people more broadly and the same gendered
drivers of such violence.

Colonised gendered violence

In order to formulate effective responses, it is vital for us to recognise the ways in which violence against First
Nations women is shaped by their racial identity. We use the term ‘colonised gendered violence’ to recognise
that gendered violence is distributed unevenly along racial lines and that women of colour experience the
compounding and intersecting harms of racism and misogyny and, in the case of First Nations women,
colonisation.’

Criminal legal system
Many First Nations people have questioned the accuracy of the description of the ‘criminal justice system’

in Australia as a ‘just’ system, noting its continuing colonising impacts.

Many victim-survivors of gender-based violence who engage in the criminal legal system also challenge the
description, advocating the systems must become more gender-based violence and trauma-informed and
the importance of cultural safety and disability informed and LGBTIQ+ informed practices.

In acknowledging that language matters and the importance of using language that resonates with First
Nations people and victim-survivors in particular, we use the language ‘criminal legal system’.

" Kimberle Crenshaw, ‘Mapping the Margins: Intersectionality, Identify Politics and Violence against Women of Color’,
Stanford Law Review, Vol. 43, No. 6 (Jul., 1991), pp. 1241-1299 <https://www.jstor.org/stable/1229039>
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Executive Summary

We thank the Joint Standing Committee on Aboriginal and Torres Strait Islander Affairs for the opportunity
to comment on the Inquiry into racism, hate and violence directed at Aboriginal and Torres Strait Islander
people.

There are mixed feelings among the First Nations women with whom we work and walk alongside and who
guide and enhance our work about the purpose of this inquiry and what will change following this inquiry.

On the one hand itis important to shine a light on the daily lived experience of First Nations people who
have been subjected to all forms of racism, hatred and violence including colonised gendered violence by
the State and by non-Indigenous people since invasion. This takes place in the form of constant
microaggressions through to deeply entrenched structural, systemic and institutionalised racism. Shining a
light is important:

e To help challenge this norm.

e Torecognise the strength, resistance and resilience of First Nations people in the face of
such adversity arising from racism.

¢ For non-Indigenous People and particularly white people to identify our privilege and the
need for sharing power.

¢ For non-Indigenous people and particularly white people to commit to the role we must
play in helping to dismantle these structures and systems of oppression and participate in
the work of decolonisation.

On the other hand, how many inquiries, reports and recommendations must there be before there is finally
proper and effective accountability for racism in all its forms and implementation of First Nations Peoples
led solutions??

There is a vital need for truth-telling and recognition of the racist foundations of the past almost 240 years
of Australia’s history including:

¢ Invasion and stealing of land that has never been ceded.

e Genocide of First Nations people through poisoning water holes and food, violent frontier
massacres, rapes of First Nations women and children, the Stolen Generations which is
continuing today, prohibiting First Nations people from speaking in language, and the high
rates of suicide by First Nations people

2For example, Royal Commission into Aboriginal Deaths in Custody (1991); Report of the National Inquiry into Racist
Violence in Australia (1991); Bringing Them Home: National Inquiry into the Separation of Aboriginal and Torres Strait
Islander Children from Their Families (1997); Wiyi Yani U Thangani Report (2020); Wiyi Yani U Thangani Implementation
Framework (2022); Inquiry into the application of the United Nations Declaration on the Rights of Indigenous Peoples in
Australia Report (2023); Missing and Murdered First Nations Women and Children Inquiry Report (2024); Australian
Human Rights Commission (AHRC), The National Anti-Racism Framework: A roadmap to eliminating racism in Australia
(2024); An Anti-Racism Framework: Voices of First Nations Peoples (2024); Productivity Commission, Review of the
National Agreement on Closing the Gap (2024); AHRC Media Release: Commissioners welcome Senate Inquiry into
racism against First Peoples, 5 March 2026.
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as well as the continuing impacts of ongoing structural, systemic, institutional and state-sanctioned racism
in Australia.

The Uluru Statement from the Heart called for Voice, Treaty, Truth.

We have seen the impact of the powerful Yoorrook Justice Commission in Victoria which has engaged in
Truth Telling and the work of the First People’s Assembly of Victoria which has successfully negotiated a
treaty with the Victorian Government.

Australia’s failure to establish a Makarrata Commission to enact truth-telling and negotiate a treaty means
Australia is failing to meet its obligations under the United Nations Declaration on the Rights of Indigenous
Peoples.?

While this is a Federal Parliament inquiry, systemic, structural and everyday racism is not limited to federal
laws and institutions. All levels of government, all government agencies and departments, businesses,
sporting bodies and clubs, religious bodies, non-government organisations, legal and other systems, the
media and all individuals have a role to play in stopping and preventing racism.

Wiyi Yani U Thangani (Women'’s Voices): Securing Our Rights, Securing Our Future Report captures extensive
consultation undertaken by former Aboriginal and Torres Strait Islander Social Justice Commissioner June
Oscar AO with Aboriginal and Torres Strait Islander women and girls across Australia about the systemic
changes they wished to see, including the eradication of racism. Since then, the Wiyi Yani U Thangani
Implementation Plan has been developed, and the Wiyi Yani U Thangani Institute for First Nations Gender
Justice has been established with a continuing focus on systemic change.

In 2024 after extensive consultations, the Australian Human Rights Commission launched the National Anti-
Racism Framework as well as An Anti-Racism Framework: Voices of First Nations a foundational document in
the development of a standalone First Nations Anti-Racism Framework. The Australian Government has not
yet formally responded to these Frameworks.

We stand with First Nations clients and colleagues and implore - don’t let this inquiry be another talkfest.
The stakes are too high and the continuing harmful effects of racism too great.

3 Australia’s 4™ Universal Periodic Review 2025-26: Joint NGO Report on behalf of the Australian NGO Coalition, 2025, 4.
(‘Joint NGO UPR Report - Australia’) Report <https://www.hrlc.org.au/app/uploads/2025/07/2025-26-UPR-Joint-
NGO-report.pdf>.
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Recommendations
We recommend federal, state and territory Governments must:

1. Properly fund and support:
a. Truth Tellings Commissions* and Treaties that are First Nations led.®
b. Australia must commit funding within 12 months for Aboriginal and Torres Strait Islander
Peoples to establish a permanent national representative body, similar to the First Peoples’
Assembly of Victoria at a national level to advance Aboriginal and Torres Strait Islander
Peoples’ self-determination.®

2. Properly resource the co-design, co-development, full implementation, monitoring and regular
evaluation of a stand-alone First Nations National Anti-Racism Framework, implementing the
recommendations of An Anti-Racism Framework: Voices of First Nations Peoples.’

3. Properly resource the full implementation, monitoring and regular evaluation of the National Anti-
Racism Framework.

4. Properly resource the continued implementation of Wiyi Yani U Thangani (Women’s Voices) Report
recommendations.

5. Incorporate the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) into
domestic law, which expressly affirms the right to self-determination and freedom from non-
discrimination.

6. Require proper and effective implementation of the First Nations National Anti-Racism Framework
and the National Anti-Racism Framework as a term in government funding contracts.

7. ‘Australia must adopt fundamentally new and effective ways of developing and implementing
policies and programs affecting Aboriginal and Torres Strait Islander People and implement the
Productivity Commission Review recommendations within 12 months’.2

8. Introduce a positive duty on employers to take reasonable and proportionate steps to eliminate
racial discrimination and harassment.

4 ‘Australia must establish a Makarrata Commission to supervise negotiations on a national treaty and truth-telling,
within 18 months, to recognise the self-determination of Aboriginal and Torres Strait Islander Peoples’
recommendation in Joint NGO UPR Report - Australia (n3) <https://www.hrlc.org.au/app/uploads/2025/07/2025-26-
UPR-Joint-NGO-report.pdf>.

% We note with concern that at the same time the NSW Government has commissioned consultation with First Nations
people in NSW about Treaty, the NSW Government has introduced a Bill to Parliament that the NSW Aboriginal Land
Council argues directly undermines Aboriginal land rights. See NSW Aboriginal Land Council, ‘New South Wales
Aboriginal Land Council Lodge Complaint With The Australian Human Rights Commission On Crown Lands Bill’, Media
Release, 28 April 2026 <https://alc.org.au/newsroom/media-releases/new-south-wales-aboriginal-land-council-lodge-
complaint-with-the-australian-human-rights-commission-on-crown-lands-bill/>;

6 See recommendation and footnote 24 in Joint NGO UPR Report - Australia (n 3).

" Australian Human Rights Commission (‘AHRC’) and First Nations Co, An Anti-Racism Framework: Voices of First Nations
Peoples - First Nations Consultations for the Australian Human Rights Commission (‘An Anti-Racism Framework: Voices
of First Nations Peoples’). <https://humanrights.gov.au/__data/assets/file/0019/47314/National_anti-
racism_framework_first_nations_consultations.pdf>

8 Recommendation in Joint NGO UPR Report - Australia (n3). Refers to Productivity Commission, Review of the National
Agreement on Closing the Gap, 2024. < https://www.pc.gov.au/inquiries-and-research/closing-the-gap-review/report/>
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9. ‘Build anti-racism and Cultural Safety into Workplace Health and Safety Legislation.”
10. Legislative reform to anti-discrimination and Fair Work Act laws must:

a.

®oo o

f.

strengthen protections against workplace racism, racial harassment and hostile work
cultures,

strengthen recognition of systemic, cumulative and intersectional discrimination,
remove or extend time limits,

reduce reliance on individual complaints and enable systemic investigations,

ensure that complaint mechanisms are culturally safe, trauma-informed and capable of
addressing structural issues, and

improve pathways for redress.

11. Introduce legislation to regulate Non-Disclosure Agreements (‘NDAS’) to prevent their misuse in
silencing discrimination and harassment.

12. Strengthen pathways for First Nations participation and representation in leadership and decision-
making roles."®

The time for action is right now."’

® Recommendation in An Anti-Racism Framework: Voices of First Nations Peoples (n7) 54.

10 AHRC, Wiyi Yani U Thangani (Women's Voices): Securing Our Rights, Securing Our Future Report (2020) (‘Wiyi Yani U
Thangani Report’) recommendation 3 <https://humanrights.gov.au/resource-hub/human-rights/wiyi-yani-u-

thangani>.

11 Krishani Dhaniji, ‘Labor accused of ignoring anti-racism plan as documents reveal repeated pleas to take action’, The
Guardian, 20 April 2026 <https://www.theguardian.com/australia-news/2026/apr/19/labor-accused-ignoring-anti-
racism-plan-documents-reveal-repeated-pleas-take-action-ntwnfb>.
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ToR 1: The nature, prevalence and impact of racism, hate and violence towards First
Nations people, including trends over time.

Racism as a structural and systemic issue

13. Racism, hate and violence towards First Nations people must be understood within the context of
colonisation as a living process. Individual acts of racism and interpersonal violence do not take place
in a vacuum but rather are rooted in enduring systems of structural discrimination against First
Nations people. This structural discrimination can be seen across every area of life, including stark
inequalities in access to housing,? employment,*® healthcare,'* wealth,** education,'® food security;'’
dispossession from Country; extreme over-incarceration;'® removal of children from family and
culture;* and poor physical and mental health outcomes.? The life expectancy of First Nations
people is over 8 years lower than that of non-Indigenous Australians (extending to 12.4 years in

12 First Nations people make up about 3.2% of the Australian population yet they make up around 20% of the
estimated number of people experiencing homelessness: Australian Institute of Health and Welfare, ‘Specialist
Homelessness Services Annual Report 2022-23’ (13 February 2024) <https://www.aihw.gov.au/reports/homelessness-
services/shs-annual-report-22-23/contents/indigenous-clients>.

13 The unemployment rate for First Nations people is 12%: Australian Institute of Health and Welfare and National
Indigenous Australians Agency, ‘Measure 2.07: Employment, Aboriginal and Torres Strait Islander Health Performance
Framework Website’ (2023) <https://www.indigenoushpf.gov.au/measures/2-07-employment>.

14 Australian Institute of Health and Welfare, Aboriginal and Torres Strait Islander Health Performance Framework:
Summary Report (June 2025) 17.

15 The median income of First Nations peoples is 60% less than non-Indigenous peoples. This gap stretches to 85% in
remote areas: Australian Human Rights Commission, ‘Statistics about Aboriginal and Torres Strait Islander People’ (2
July 2025) <https://humanrights.gov.au/human-rights-education/stats-and-facts-about-discrimination/statistics-
about-aboriginal-and-torres-strait-islander-people#_edn11>.

18 Australian Institute of Health and Welfare, ‘Education of First Nations People: Comparisons with Non-Indigenous
Australians’ (16 October 2025) <https://www.aihw.gov.au/reports/australias-welfare/indigenous-education-and-
skills>.

17 40% of First Nations people live without two or more essentials for a decent standard of living, such as housing,
clean water, and food. This is in comparison to 11% of other people born in Australia: AHRC, Statistics about Aboriginal
and Torres Strait Islander People (n 15).

18 As at December 2025, First Nations women represented 45% of all women in custody in NSW and First Nations men
represent about 33% of all men in custody in NSW: BOCSAR (2025) New South Wales Custody Statistics, NSW Prison
Statistics.

¥ The rate of First Nations children in out-of-home care is 12.1 times higher than non-Indigenous children: Australian
Institute of Health and Welfare, ‘Child Protection Australia 2022-23: Aboriginal and Torres Strait Islander Children in
out-of-Home Care’ (16 May 2025) <https://www.aihw.gov.au/reports/child-protection/child-protection-australia-2022-
23/contents/aboriginal-and-torres-strait-islander-children/out-of-home-care>.

2 The burden of disease among First Nations people is 2.3 times that of non-Indigenous Australians: Australian
Institute of Health and Welfare, ‘Aboriginal and Torres Strait Islander Health Performance Framework: Summary
Report’ (n 13) 17.
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remote areas),* powerfully illustrating that Ruth Wilson Gilmore’s definition of racism as ‘group-
differentiated vulnerability to premature death’ is a measurable reality.?

14. Inequalities between First Nations and non-Indigenous Australians across these metrics are deeply
entrenched and many are in fact widening. When inequality is normalised and ignored, and systemic
discrimination is created, reproduced and ignored, racism at an interpersonal level is also implicitly
sanctioned. We urge that this Inquiry must consider the recent rise in hate and violence towards First
Nations people within this context, and that effective strategies to combat racism must target its
structural supports.

Racism at an interpersonal level

First Nations staff and First Nations Women’s Consultation Network members reflect on the daily
microaggressions of racism they are subjected to:

It’s the less obvious, daily forms of racism that people also need to understand. We can’t go out to shops
without being followed around. When we leave a shop, our bags are searched. When we go to a café, a white
woman gets their coffee brought to them and the Aboriginal woman is told to go and get their coffee from
the counter. If we go to a hospital because we’re in pain, we’re given a Panadol. If we’re travelling for work,
we constantly have the question in our minds - will there be any issues when we’re checking in at our
accommodation.

What these actions say to us is that we are lesser. They have a significant, compounding detrimental impact
onus.

And if we respond by calling this out, we’re labelled an ‘angry black woman; which is intended to be a racist
and derogatory put down.

Racism in accessing safe schooling and other supports

15. In exploring the thread of ‘less obvious, daily forms of racism that people also need to understand’
we had the opportunity to speak with a Preschool Director who described the systemic racism and
barriers in establishing a First Nations Preschool, enrolling First Nations children in preschool and
systemic barriers for First Nations parents accessing the supports they need for their children to
thrive.

16. The Preschool Director described a banking experience whereby when the preschool first joined the
Office of the Registrar of Indigenous Corporations, the bank account to pay staff wages was blocked
without notification. When the Preschool Director contacted the bank, she spoke to several bank
managers across several branches to try to resolve the issue. Initially the Preschool Director was
informed the account would be frozen for 6-8 weeks. Such a delay in re-establishing access to the
bank account would have resulted in the closing down of the preschool and workers without an

2 1bid 24.

22 Ruth Wilson Gilmore, Golden Gulag: Prisons, Surplus, Crisis, and Opposition in Globalizing California (University of
California Press, 2007) 28.
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17.

18.

19.

20.

income. When the Preschool Director sought urgent pro bono help from a law firm, the law firm wrote
to the bank and access to the bank account was restored 24 hours later.

When First Nations children started enrolling in the preschool, many of the children did not have a
birth certificate. The Preschool Director contacted the Department of Education to ask if there was
any necessary documentation to enrol a child in school. She was concerned not to exclude First
Nations children from accessing education. She was initially informed a birth certificate was
required. Upon asking to be referred to the relevant law that required this the Preschool Director was
informed there is no legal requirement of a birth certificate.

The preschool organised for people to come and talk to First Nations parents about how parents and
carers of children with disability could access the National Disability Insurance Scheme for their
children. While the visiting organisation was available to help families with their applications, some
families were unable to access the NDIS due to the requirement to provide three forms of
identification. The preschool tried to respond to this by helping families to access a birth certificate.

For those families that had the necessary identification documents, the next systemic barrier to
accessing NDIS was the requirement of a paediatric assessment. Living in an area where there were
2 paediatricians, one with their books closed and the other working only 3 days/week led to delays
of 6-12 months for an appointment. For working parents who had to pay the full cost of a paediatric
assessment the cost for an appointment and report can be prohibitive. Further, the timing of access
to supports is also important. For example, early access to supports such as speech pathologists for
children of pre-school age is important to provide the best possible start to primary school.

For one First Nations parent who was trying to access her mygov account for information about her
children’s immunisation details, she was unable to access her account as she had had to change her
email. There was acommunity event where this service had a stall, and the Preschool Director helped
the mother to make contact with the service. When the mother asked could the worker at the stall
help her to update her email details so she could access her account, she was told she had to go into
the service’s office in the city and request this change.

Recent trends in racism

21.

22.

Racism targeting First Nations people is difficult to capture statistically and measures that rely upon
individuals to report their experiences of racism will typically underestimate prevalence.
Nonetheless, the available data confirms that racism towards First Nations people has, by several
measures, significantly increased over the past decade. The Australian Reconciliation Barometer
reports that 54% of First Nations people surveyed in 2024 had experienced racism in the preceding 6
months, compared to 39% in 2014.% This included physical violence towards 23% of respondents
and verbal abuse towards 36%.

Several recent trends are noteworthy. First, multiple sources have identified marked shifts in racism
towards First Nations people following the Voice referendum, with ‘a shocking level of racism for the
duration of the campaign’* itself, and the ultimate failure of the referendum serving to normalise
racism. For 2023-2024, the ‘Call It Out’ Racism Register recorded that 18% of respondents reporting

28 Australian Reconciliation Barometer, ‘Reconciliation Snapshot: Racism and First Nations People’ (2024)
<https://www.reconciliation.org.au/wp-content/uploads/2025/06/2024-ARB-Racism-and-First-Nations-Peoples.pdf>.
24 Australian Human Rights Commission, The National Anti-Racism Framework: ARoadmap to Eliminating Racismin
Australia ('National Anti-Racism Framework') (November 2024) 8.
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an incident of racism specifically mentioned the Voice referendum.?® Meanwhile, the Australian
Reconciliation Barometer found that 42% of respondents believed that the way people engaged with
the Voice referendum was a key driver of racism.?®

23. Second, there has been a dramatic rise in racism and hate towards First Nations people in online
spaces. The Australian Reconciliation Barometer found that 32% of respondents in 2024 had
experienced being abused on social media.?’ The ‘Call It Out’ Racism Register similarly recorded that,
for 2024-2025, 31% of incidents involving children and young people related to racism in media,
social media and online locations.?®

24. Racism towards First Nations people is highly visible and increasingly normalised. For the second
year in a row, hecklers booed during the Welcome to Country on ANZAC Day commemorations in
Sydney, Melbourne and Perth last week. Instead of naming the acts as racist, the Returned Services
League Australia has announced a review of their policy but will continue to allow local branches to
decide whether the Welcome to Country is included.?® By failing to take stronger action, the RSL risks
sanctioning such behaviour.

25. Inresponse to the booing, Uncle Ray Minnecon commented:

“We have experienced this type of racism now for over 230 years ... what crime did we commit
to attract this kind of racism and this kind of hate?”

26. First Nations staff at Women'’s Legal Service asked non-Indigenous staff the same question.

27. The ripples of compounding harm arising from such everyday racist behaviour usually largely go
unseen and unrecognised. We want to recognise and name the harm - the distress caused to First
Nations people across Australia. We have been told that many First Nations people stayed at home
on ANZAC day rather than going out to partake in two-up and other celebratory activities because
they were so angry and fearful that if they responded in anger, they would be the ones charged with
an offence. And for First Nations people who responded online in the spirit of sharing and caring to
explain the importance of Welcome to Country they were met with racism, hate and violence from
people posting comments anonymously.

% Fiona Allison, Chris Cunneen and Ayse Selcuk, If You Don’t Think Racism Exists Come Take a Walk with Us’. The Call It
Out Racism Register 2023-2024 (Jumbunna Institute for Indigenous Education and Research, University of Technology
Sydney, 2025) 67-69.

% Australian Reconciliation Barometer (n 23).
7 |pid.

Z Fiona Allison et al, ‘Everywhere | Go No Matter Where, If It’s around Non-Indigenous People | Feel a Hate Vibe. It Feels
like I’'m Being Watched'. The Call It Out Racism Register 2024-2025 (Jumbunna Institute for Indigenous Education and
Research, University of Technology Sydney, 2025) 112.

2 Australian Broadcasting Corporation, RSL Australia to Review Welcome to Country Policy for Anzac Day (Web Page, 27
April 2026) <https://www.abc.net.au/news/2026-04-27/rsl-australia-to-review-welcome-to-country-policy-for-anzac-
day/106612798> ; Sydney Morning Herald, ‘Booing Welcome to Country does not honour the fallen’, Editorial, 26 April
2026 <https://www.smh.com.au/national/booing-welcome-to-country-does-not-honour-the-fallen-20260426-
p5zrde.html> .
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28. Accountability for racism in all its forms is urgently required.

Trends in mainstream media and the perpetuation of racist attitudes towards First Nations
people

29. Mainstream media has a significant role to play in normalising and reinforcing negative stereotypes
about First Nations communities. Australian news values are embedded in whiteness, with some
experts labelling mainstream media as ‘whitestream’ media due to the centring of white voices in
considerations of newsworthiness.>® This has led to the underreporting of missing and murdered
First Nations women, despite their overrepresentation in victimisation rates.>' Similarly, despite
making up a significant proportion of children who go missing, the stories aren’t seen as
newsworthy.*> The media’s silencing of First Nations people prevents accurate reporting of their
stories, conceals the colonial drivers of violence against First Nations people and results in law reform
measures that fail to address the complex realities and needs of First Nations women and
communities. *

30. When mainstream media reports on Indigenous issues, it is often with a deficit lens that perpetuates
the colonial ‘othering’ and dehumanising of First Nations people.3* Representations are
sensationalised, driven by conflict and characterised by the denial of First Nations voices.>* An
analysis of opinion pieces published by Australian media in 2018-19 found 57% negatively portrayed
racial minorities.>® The most common types of overt racism identified were suggestions that First
Nations people get preferential treatment, followed by personal attacks based on race and
generalising negative traits of a whole group based on one incident. 3’ When these messages come

®Archie Thomas, ‘We cracked a hole in this very white structure’: Indigenous journalism practices in mainstream
Australian news organisations’ (2024) Media, Culture & Society. Accessible via
<https://doi.org/10.1177/01634437241270952>.

% Amal Nasar, The Media’s Complicity in the Indigenous Femicide (2021) Court of Conscience 2021, 41-42.

%2 For example, the media coverage of Cleo Smith’s disappearance resulted in calls for stories of missing First Nations
children to be treated with the same level of visibility and urgency. See Lorena Allam, ‘Time to Talk About Missing
Indigenous Children After Cleo Smith’ ABC News (online, 7 November 2021). Accessible via
<https://www.abc.net.au/news/2021-11-07/time-to-talk-about-missing-indigenous-children-after-cleo-
smith/100598810>.

% Amal Nasar, The Media’s Complicity in the Indigenous Femicide (2021) Court of Conscience 2021, 41-42.

% Tess Ryan, ‘Seen but Unseen: Missing Visible Indigenous Women in the Media and What It Means for Leadership in
Indigenous Australia’ (2016) Platform: Journal of Media and Communication. Accessible via
<https://platformjmc.com/wp-content/uploads/2016/10/tryan_seenbutunseen_fullpaper.pdf>.

% Tess Ryan, ‘Seen but Unseen: Missing Visible Indigenous Women in the Media and What It Means for Leadership in
Indigenous Australia’ (2016) Platform: Journal of Media and Communication 29. Accessible via
<https://platformjmc.com/wp-content/uploads/2016/10/tryan_seenbutunseen_fullpaper.pdf>.

% ‘Complaint Mechanism for Racist Media Reports Failing Our Minority Communities’, SBS News (online, 11 November
2019). Accessible via <https://www.sbs.com.au/news/article/complaint-mechanism-for-racist-media-reports-failing-

our-minority-communities/4rglckjh5>.

87All Together Now, Quantitative Findings: Media Monitoring (Report, May 2021)15. Accessible via
<https://alltogethernow.org.au/wp-content/uploads/2021/11/Quantitative-Findings-Media-Monitoring-.pdf>.
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from authoritative news sources, it reiterates white cultural dominances and reinforces racist views
and attitudes.®

31. Racismin mediais not limited to headlines. Reports have found that First Nations journalists working
at multicultural public broadcaster SBS, experienced serious racism both in and outside the
newsroom. A report from the ABC found that ‘almost all participations who identified as First

Nations...described experiencing racism in the [ABC] workplace’.*°

32. Australia has the second highest concentration of media ownership in the world.*" A consequence of
this concentration is the limited diversity and subsequent advancement of the conservative
commercial and political interests of neoliberal media powers.** This level of concentration also
presents a threat to healthy democratic systems.*?

33. The impact of media concentration on democracy was particularly evident in the coverage of the
2023 Voice to Parliament referendum. An analysis of key media coverage leading up to the
referendum demonstrated that News Corp’s negative framing of the Yes campaign, and the
subsequent reporting of that framing from other media outlets, emboldened racist attitudes and
advanced the political agenda of the No campaign.*

Racism in restrictions on the right to protest disproportionately impact First Nations
communities

34. The right to protest is an essential part of democracy. For First Nations people, protest movements
have played a pivotal role in progressing justice and holding the government to account.

% Special Broadcasting Service, ‘Complaint Mechanism for Racist Media Reports Failing Our Minority Communities’,
SBS News (online, 11 November 2019). Accessible via <https://www.sbs.com.au/news/article/complaint-mechanism-
for-racist-media-reports-failing-our-minority-communities/4rg1ckjh5>.

% Amanda Meade and Naaman Zhou, ‘SBS Staff Urge Leadership Change as Former Journalists Air Claims of Racism’,
The Guardian (online, 30 June 2020). Accessible via <https://www.theguardian.com/media/2020/jun/30/sbs-staff-urge-
leadership-change-claims-racism-former-staff>.

0 See Terri Janke and Company Pty Ltd, ‘Listen Loudly, Act Strongly: Independent Review into ABC Systems and
Processes in Support of Staff who Experience Racism’ (October 2024) 44. Accessible via <https://live-
production.wcms.abc-cdn.net.au/726cda3b8b2694cd1714c3c5ada5254c¢>.

“ Amanda Meade, ‘Australia’s Media Concentration Ranked Second-Worst in World as Experts Call for Levy on Tech
Firms’, The Guardian (online, 3 October 2024). Accessible via
<https://www.theguardian.com/media/2024/oct/03/australia-media-concentration-google-meta-funding>.

42 Michael Pusey and Marion McCutcheon, ‘The Concentration of Media Ownership in Australia - From the Media
Moguls to the Money Men?’ (2010) 211 Record of the Communications <https://apo.org.au/sites/default/files/resource-
files/2010-12/apo-nid69315.pdf>.

“3parliament of Australia, Media Diversity in Australia (Report, Senate Environment and Communications References
Committee, December 2021). Accessible via
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Environment_and_Communications/Mediadi
versity/Report/section?id=committees%2Freportsen%2F024602%2F75424>.

4 Catherine Son, Victoria Fielding, Alexander Beare and Robert Boucaut, ‘An Agenda Feedback Wheel: News Corp’s
Coverage of the Marcia Langton ‘Racism’ Controversy’ (2026) 7 Journalism, Media 4, 13.
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35. In 1965, the Freedom Ride protests, organised by Charlie Perkins, brought racism against First
Nations people into the national and international spotlight.*> In 1966, Vincent Lingiari led 200 First
Nations people in the Wave Hill Walk Off. The Gurindji Strike that followed lasted seven years and did
not end until Prime Minister Gough Whitlam announced the first government attempt at land rights.*®
The legacy of the 1938 Day of Mourning, where over 1000 First Nations people and allies marched
through Sydney to protest celebrations commemorating the 150" anniversary of colonisation,
continues during annual NAIDOC Week events. Every January 26, First Nations people and allies
attend Invasion/Survival Day protests to call for an end to systemic racism.

36. Under the International Covenant on Civil and Political Rights (‘ICCPR’), Australia must ensure
recognition of the right to peaceful assembly, however, the Commonwealth, and most States and
Territories (except for Victoria, Queensland and the ACT) have no legislative enshrinement of that
right.*” Over the past two decades, over 49 laws affecting protest have been introduced in Australia,
in what have been labelled ‘draconian’ restrictions on the right to public assembly.*® There has been
a ten-fold increase in the total length of imprisonment sentences for civil disobedience when
compared to the decade prior to 2021.%° Over 200 people have been charged under the new NSW anti-
protest laws alone, with over-policing reported at protests carried out by First Nations people.>

37. We support Recommendations made in the In Defence of Democracy Report, that call for Federal,
State and Territory Anti-SLAPP legislation, Human Rights Acts and the repeal of anti-protest
laws to ensure compliance with Australia’s international human rights obligations. *'

38. We also support Recommendations made in the National Anti-Racism Framework that call for
the incorporation of the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP) into domestic law, which expressly affirms the right to self-determination and
freedom from non-discrimination. 2

“ Australian Institute of Aboriginal and Torres Strait Islander Studies, ‘1965 Freedom Ride’ (Webpage)
<https://aiatsis.gov.au/explore/1965-freedom-ride>.

% Common Ground, ‘The Ongoing Legacy of the Wave Hill Walk-Off’, 19 August 2024 (Webpage)
<https://deadlystory.com/page/culture/history/Gurindji_strike_for_their_land>.

47 Australian Democracy Network and Grata Fund, ‘In Defence of Dissent’, December 2024, 28. Accessible via
<https://raisely-images.imgix.net/ca877520-8363-11ee-bc9e-c317a5e9d690/uploads/in-defence-of-dissent-adn-grata-
fund-2024-pdf-fc8313.pdf>.

8 Aboriginal Legal Service (NSW/ACT), Australian Democracy Network, Environmental Defenders Office et al,
‘Draconian new anti-protest law will hurt democracy in NSW’ 1 April 2022 (Media Release)
<https://www.alsnswact.org.au/draconian-anti-protest-law-will-hurt-democracy>.

4 Australian Democracy Network and Grata Fund, ‘In Defence of Dissent’, December 2024, 8. Accessible via
<https://raisely-images.imgix.net/ca877520-8363-11ee-bc9e-c317a5e9d690/uploads/in-defence-of-dissent-adn-grata-
fund-2024-pdf-fc8313.pdf>.

% Australian Democracy Network and Grata Fund, ‘In Defence of Dissent’, December 2024, 8, 22. Accessible via
<https://raisely-images.imgix.net/ca877520-8363-11ee-bc9e-c317a5e9d690/uploads/in-defence-of-dissent-adn-grata-
fund-2024-pdf-fc8313.pdf>.

51 See, in particular, Recommendations 4 - 6. Australian Democracy Network and Grata Fund, ‘In Defence of Dissent’,
December 2024, 8, 22. Accessible via <https://raisely-images.imgix.net/ca877520-8363-11ee-bc9e-
€317a5e9d690/uploads/in-defence-of-dissent-adn-grata-fund-2024-pdf-fc8313.pdf>.

%2 National Anti-Racism Framework, recommendations 8, 9 (n 24).
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Racism in Employment

39.

40.

41,

42,

43.

44,

Racism against First Nations women is a structural feature of employment systems, with
consequences extending across workforce participation, job security, financial security, progression
and workplace safety. 58% of First Nations workers experience workplace racism, including
stereotyping, exclusion, racial slurs and identity policing.>® WLS NSW regularly assist clients who
report:

o  explicit racial abuse and stereotyping;
o  exclusion from workplace opportunities; and
o disproportionate and/or targeted performance management.

Our clients face these forms of racism across all types of workplaces and that it is both overt and
systemic. Our clients also report that the racism perpetrated against them is by colleagues through
to senior management and by clients. These reports are consistent with broader research
demonstrating that racism towards First Nations women workers is both overt and systemic in
workplaces.> Furthermore, First Nations women often experience hateful or discriminatory conduct
that is spurned by intersecting racism and sexism (or that targets both their race and their gender).

Barriers to employment for First Nations women must be understood in the context of broader
structural inequalities in all levels of education systems, including limited access to culturally safe
education and training pathways. Racism within educational institutions, combined with economic
and geographic disadvantage, contributes to reduced entry into secure and skilled employment.
These barriers contribute to over-representation in insecure, low-paid or precarious work, and
reduced access to leadership roles.

Once in the workforce, First Nations women encounter ongoing barriers to recruitment, retention
and promotion, including discriminatory hiring practices, exclusion from informal networks and
opportunities, disproportionate scrutiny, and overuse of performance management processes.
These barriers are compounded by workplace cultures that fail to recognise or respond effectively to
racism.

A defining feature of employment for many First Nations workers is the expectation that they will
carry significant ‘cultural load’. Workers are routinely called upon to educate colleagues, lead or
contribute to reconciliation initiatives, provide cultural advice and respond to incidents of racism
within their organisations. This labour is frequently unpaid, unrecognised and undertaken in addition
to substantive roles. A substantial proportion of workers report undertaking several hours of such
work each week without compensation or formal acknowledgement, reflecting a systemic transfer
of responsibility for organisational change onto First Nations staff. >

At the same time, exercising cultural identity and obligations can attract adverse consequences. First
Nations women who take cultural leave or participate in community and cultural practices are often

53 Centre for Indigenous People and Work, Gari Yala 2 (Speak the Truth), (‘Gari Yala 2 (Speak the Truth)’) 2026.

5 Diversity Council Australia, Racism at Work: Infographic (2023); An Anti-Racism Framework: Voices of First Nations

Peoples (n 7); Gari Yala 2 (Speak the Truth) (n 53).

55 Gari Yala 2 (Speak the Truth) (n 53).
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subject to disciplinary action, adverse performance management or diminished career
opportunities. This reflects a failure by employers to accommodate cultural rights and to embed
cultural safety within workplace systems.

45. The absence of cultural safety is a persistent and significant issue. Only 40% of First Nations workers
report workplaces as culturally safe.*® Workers report experiences of identity policing, exclusion and
tolerance of racialised conduct, contributing to environments that are unsafe and unsupportive.
These experiences are frequently compounded by ineffective internal complaint processes, which
discourage reporting and fail to address underlying systemic issues. This lack of safety has direct
consequences for retention, personal and financial wellbeing and career progression.

46. Racism must also be recognised as a psychosocial hazard within work health and safety frameworks.
Exposure to racism creates foreseeable risks to psychological health, including stress, trauma and
cumulative harm. The failure to identify and manage these risks represents a significant gap in
current regulatory approaches.

47. Workplace responses to and complaint mechanisms for incidents or patterns of racism are frequently
inadequate. First Nations workers have told us internal complaints are routinely ignored or
minimised, processes are unsafe or biased, and outcomes fail to address systemic issues. This
systemic failure to respond and address racist workplace behaviour and to hold workplaces and
individuals accountable serves to reinforce under-reporting, perpetuates harm and condones
racism.

48. We support the recommendations of the National Anti-Racism Framework which include:

a. Introducing a positive duty on employers to take reasonable and proportionate steps to
eliminate racial discrimination and harassment;

b. mandating cultural safety within employment settings, including recruitment,
retention and promotion practices and ‘the development of a nationally recognised
definition of First Nations Cultural Safety with standards across sectors.”’ Employers
should be required to implement First Nations-led anti-racism and cultural safety
training.

c. strengthening pathways for First Nations participation and representation in
leadership and decision-making roles.

Racism and racial discrimination

49. A substantial body of research demonstrates that racism operates as the underlying driver of racial
discrimination, shaping both institutional practices and individual interactions in ways that produce
and sustain inequality. Empirical evidence consistently shows that exposure to racism is associated
with psychological distress, trauma and poorer mental health outcomes, as well as physiological
stress responses, which in turn affect individuals’ capacity to participate in education and
employment. Australian research further demonstrates that racism undermines trust in institutions,
including workplaces and legal systems, contributing to under-reporting of discrimination and
reduced engagement with services. These impacts are cumulative and often intergenerational,
contributing to social isolation, economic marginalisation and reduced access to opportunities. The

56 Ibid.

57 National Anti-Racism Framework, recommendation, 10 (n 24).
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social and economic impacts of racism are frequently misinterpreted by employers and institutions
as individual deficits, reinforcing negative stereotypes and justifying further exclusion.

50. Racial discrimination against First Nations peoples operates across all areas of public life and is
deeply embedded in legal, institutional and social systems. Discrimination includes direct, indirect
and systemic forms, often intersecting with other grounds such as gender and disability. National
data shows that racial discrimination against First Nations people is widespread and persistent. The
Australian Bureau of Statistics reports that approximately 24% of Aboriginal and Torres Strait
Islander people experienced unfair treatment in the previous 12 months because of their Indigenous
status.”® Data from the Australian Reconciliation Barometer indicates that more than half of First
Nations respondents experienced racial discrimination or closely related conduct within a six-month
period, across settings including employment, hospitality, policing and government services.>®

51. Existing discrimination frameworks do not effectively prevent, or address racism experienced by First
Nations women. Current legal frameworks, including the Racial Discrimination Act 1975 (Cth), the Fair
Work Act 2009 (Cth) and state and territory anti-discrimination legislation are primarily complaint-
driven, and are not well equipped to address structural or intersectional forms of discrimination. As
a result, the burden of addressing racism is placed on those most affected, while the underlying
systems that enable discrimination remain largely unchanged and unchallenged.

52. The experiences of clients assisted by Women’s Legal Service NSW illustrate the persistence and
breadth of racial discrimination across employment and goods and services. First Nations women
have told us about being denied entry to licensed venues, refused service in pubs, subjected to police
intervention, warned or barred without justification, and asked to leave RSLs for no apparent reason.

53. We recommend the introduction of a comprehensive positive duty requiring public authorities,
including service providers, to take reasonable and proportionate steps to eliminate racial
discrimination, and harassment. Effective reform requires a shift from reactive, complaint-based
approaches to proactive, preventative frameworks that impose clear obligations on duty holders.

54. We recommend that any legislative reform must strengthen recognition of systemic, cumulative and
intersectional discrimination, and ensure that complaint mechanisms are culturally safe, trauma-
informed and capable of addressing structural issues.

Racism in the child removal system

55. Australia has a shameful history of removing First Nations child from family and kin, a practice which
continues today.

56. Where First Nations children have been stolen from the loving care of their family and kin and denied
connection to their Country, family, kin and culture as part of a deliberate and racist government
policy of assimilation they were often placed in group homes where they were sexually and physically
abused and when they reported the abuse, they were called liars.

58 Australian Bureau of Statistics, National Aboriginal and Torres Strait Islander Health Survey 2022-23.

59 Reconciliation Australia, Australian Reconciliation Barometer 2024 (Report, 2024).
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57. First Nations children grow up speaking of the anguish they feel, acknowledging the ongoing impact
of the Stolen Generations and abuse of family members in out-of-home care on themselves, their
mothers and fathers, aunties and uncles, grandparents, and older generations.

58. Below is a deidentified case study which is reflective of the experience of many First Nations women.

Lauren*was removed from her family as a 12-month old and placed in out-of-home care where she remained
until she was 15 years of age.

While Lauren was in care, she was repeatedly sexually and physically abused by her carers over more than a
decade. At the age of 7 years, when she tried to tell one of her carers that she was being sexually abused, this
carer gave her a flogging with a leather strap and called her a liar.

Many years later, one of the children Lauren was living with in care told her child protection worker she was
being abused. Lauren told the worker she too was being abused. Lauren and a number of the children were
taken to speak to a police officer but the carer who had been abusing the children was present in the police
interview with the children. After the interview with the police officer, Lauren and the other children were
taken back to the home with the carer. Despite the disclosures, the children were left with the carers for many
more years where the abuse continued.

During Lauren’s time in care, Lauren’s carers spoke very negatively about her parents and said they didn’t
want her. Lauren didn’t know until she was an adult that her mother had tried to have her returned to her
care.

When Lauren left care, she found it difficult to trust people. This was because each time Lauren reached out
to people for help - her carer, her child protection worker, the police - they did not help or protect her. There
were lots of opportunities for the Government bodies to step in and protect Lauren, but they failed her over
and over again.

As Lauren was taken from her family at such a young age and repeatedly abused in care, she did not have
the opportunity to learn to parent through watching good role models. Parenting was also very difficult
because Lauren received very little support to help her recover and heal from decades of trauma and abuse.
She has 4 children and ultimately, they were all removed from her care. Lauren has had a number of
relationships where her partners were violent and abusive.

Lauren has engaged in many processes to try and hold the State accountable to stop this from happening to
anyone else. During these processes the State put up lots of barriers to make it very difficult for Lauren to
succeed in holding them accountable. The State asked her to provide more details of the abuse and tell her
story again even though they already had this information. The State also challenged whether she had been
injured as a result of the abuse and said too much time had passed since the abuse.

The repeated lack of action and/or insufficient action on the part of the State as well as the steps the State
took to avoid liability have had a devastating, lasting impact on Lauren which cuts across all aspects of her
life. Lauren experiences high levels of anxiety and fear and has a deep distrust of people which prevents her
from leaving her home. She finds everyday tasks, such as shopping and paying bills, very difficult. She is
unable to hold down employment or study. Lauren has used alcohol to dull her trauma and pain. Lauren
would love to be able to get a job and have close loving relationships with her children and family, but the
harm caused to her affects her capacity to relate and trust and she has received little support to help her
heal.

The impact of compounding structural violence and abuse including racism impacts on every part of
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Lauren’s life.

*Not her real name. This case study has been deidentified.

59. Afurther case study is included below.

Suzy*, an Aboriginal woman was forcibly removed from her family as a child and disconnected from Country,
culture, family and kin.

Suzy has strong memories of being removed. She recalls the name of the person who took her from her family,
the kind of car they drove and where she stayed.

One of the factors the NSW Stolen Generations Reparations Scheme was able to consider was the importance
of oral evidence in the absence of written records and in the cultural traditions of Aboriginal people. Suzy
provided oral evidence to support her claim. An Elder remembers the day Suzy was stolen from her family
and gave oral evidence to support Suzy’s claim. Her brother also gave evidence as he witnessed the removal.

At some point after the removal of Suzy, someone from a government department visited Suzy’s mother and
noted there were 5 children in the household. Suzy was one of 5 children. It is possible that another child from
a different family was in the house at the time. There was only a note there were 5 children present, the
children were not named. There was no record that the government worker checked the names of the
children.

Absent any other written record from the time, the Scheme gave greater weight to the note in the Government
records of the number of children present in the household on one day than to the evidence of Suzy, Suzy’s
brother and the Elder.

Her claim was denied. Her appeal was not successful.

60. This is another example of the multiple ways structural, systemic and institutional racism continue
to operate in Australia with the harm arising from the original racist practice being compounded by
additional and continuing racist practices. Aboriginal children were stolen from their families based
on racist practices of the day. A Redress Scheme is established which permits the giving of oral
evidence, noting the importance of oral evidence in the traditional customs of Aboriginal people as
well as the lack of written records but gives greater weight to a written record that does not
specifically identify the person, continuing and compounding the racist harm.

61. The Stolen Generations have never ended with continuing high removal rates of First Nations
children.

Racism in the family law system
62. Women'’s Legal Service has repeatedly challenged Independent Children Lawyers and Family Report
Writers about their failures of culturally safety and lack of understanding about gender-based

violence.

63. Carer assessment and/or kinship care assessments in care proceedings are also often not undertaken
by people with an understanding of kin and/or First Nations family dynamics.
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64. Failures in cultural safety highlight the vital importance of truth telling, Treaty and Voice.

Case study

An Aboriginal mother, Wendy* and a Caucasian father, Dennis* were in a relationship and had a son, Jason*.
They separated when the child was 9 years old. Wendy was subjected to family violence by Dennis throughout
the relationship, including physical violence and social and cultural isolation and abuse including Dennis
repeatedly trying to limit Wendy and Jason’s contact with her family.

Jason had a strong relationship with his older stepbrother, Aidan, Wendy’s son.

The father described his son as ‘half-bred’ When Wendy’s solicitor challenged the use of this language with
the Independent Children’s Lawyer (‘ICL’) the ICL responded she ‘gets why the father calls his son a half-bred.’

—
During proceedings, Wendy gave evidence speaking about the importance of men’s business in

Aboriginal culture and the importance of ensuring a strong relationship between the brothers.

Dennis alleged that Wendy had care issues, for example, not keeping the house tidy and not always having
enough food in the house. He was also critical of Aidan and did not want his son to have a strong relationship
with Aidan.

The ICL did not identify any risk concerns with Aidan. Rather, she said she thought it was more important
that Jason have a good relationship with his father.

The only risk concerns the ICL raised about the Mum’s care of her son was that she allowed her son to have a
haircut which included shaving the emblem of his favourite basketball team which included his favourite
First Nations player.

*Not their real names. This case study has been de-identified, and some changes have been made.

65. The Independent Children’s Lawyer’s use of racist and offensive terminology as well as her lack of
understanding of the importance of Jason connecting with his Aboriginal culture, Country and kin
are significant barriers to First Nations people engaging in the family law system. This racism and lack
of cultural safety convey to First Nations people that they are lesser. That a living culture spanning
tens of thousands of years which centres values of caring and sharing of Country, family, kin and
community do not matter. Instead of recognising surviving, thriving and resilience, racism in all its
forms is so entrenched in Australia that the language often used to describe First Nations people is
one of deficits.

Case study

An Aboriginal Mum, Mandy* sought legal advice after been subjected to significant physical abuse by her
male non-Indigenous ex-partner, Kevin* over a period of several years, including punching her while she was
holding her baby in her arms as well as non-physical forms of coercive control, including financial abuse and
social isolation and cultural abuse. Mandy had tried to report the violence to police, but the police turned her
away and did not take the report.

Kevin took their 2 year old son, Jack* and said he was going to move interstate with Jack.

21



Mandy filed recovery order proceedings, concerned for the safety of Jack. Jack was returned to Mandy’s care,
spending time with his father. Both Mandy and Kevin were ordered to have supervised care of Jack, the
supervision being undertaken by a family member. Mandy moved into her brother, Trevor’s household and
Kevin moved into his mother’s household.

Trevor had a relationship with one of Kevin’s very good friends, Lucy. Trevor and Lucy had a son, Isaac,* aged
6 years who spent time with both his mum and dad and also frequently visited Kevin, including at Kevin’s
mother’s home.

The Department of Communities and Justice (DCJ) was investigating allegations of sexual abuse
perpetrated against Isaac at the time of these proceedings. Mandy did not volunteer this information to the
family court as she didn’t think it was relevant because Isaac was not her child. The Independent Children’s
Lawyer became aware of the allegations of child sexual abuse and filed for an urgent interim hearing to have
Jack removed from Mandy’s care and placed in the care of his father. The ICL application was successful and
the child was removed from Mandy’s care and placed with the father. There were also orders made for
Mandy, Trevor and all her family who had contact with Isaac as well as Kevin and all his family who had
contact with Isaac to be tested for sexually transmitted infections. All test results came back negative. An
order was also made for Mandy’s contact to be supervised at a contact centre.

A week later at supervised contact, Mandy changed Jack’s nappy and noticed a rash on Jack’s genitals.

Mandy reported this to the contact centre and to her lawyer who reported it to the ICL. Mandy filed for an
urgent interim hearing to have the child returned to her care. The application for the interim hearing was
denied.

At her next supervised contact visit, Mandy noticed the rash on Jack’s genitals had worsened. Jack’s paternal
grandmother takes Jack to the doctor and Jack tests positive to a sexually transmitted infection.

Mandy makes a second urgent application for an interim hearing for the child to be returned to her care.

The Court grants leave for the interim hearing but leaves the child in the care of the father on the
recommendation of the ICL and orders Mandy and Kevin and all family members who had contact with Jack
to be tested for sexually transmitted infections. Kevin tests positive to the same sexually transmitted
infection as Jack.

Kevin was not charged with child sexual abuse. However, the police sought a five-year protection order for
Mandy, Jack and Isaac’s protection which included a no contact order with Kevin.

The family court final orders placed the child with mum and made an order that parental responsibility be
shared with mum and the Department of Community Services (DCJ) for 2 years. The ICL advocated dad
should have supervised contact with Jack as she was concerned about his mental health and that he may
commit suicide. The Court ordered no contact with dad.

Throughout the proceedings Mandy’s lawyer advocated that due to safety concerns for both Mandy and Jack
it was in the best interests of the child to live with his mum. The ICL told Mandy’s lawyer she was scared of
Mandy. The risk factors raised by the ICL about mum included past drug taking and failing to act protectively
of Isaac in relation to allegations of sexual abuse of Isaac. There appeared no basis for the ICL’s fear for her
own safety in relation to Mandy other than racism.

At the end of the family law proceedings, Mandy was appointed a very supportive DCJ caseworker who
operated from a strengths-based framework and commended Mandy’s care for her son. After 20 months of
positive engagement with DCJ, Mandy’s caseworker left. A new caseworker was appointed who was very
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critical of Mandy’s care for Jack. For example, she criticised Mandy for buying devon for sandwiches for Jack.
Mandy felt judged and that she was once again subject to institutional and systemic racism. She started to
disengage with DCJ and turned to drugs to numb the pain. The pain of her son being sexually abused by his
father; anger and feeling betrayed by the institutions and systems responsible for protecting children
including from child sexual abuse who did not believe her when she expressed safety concerns and instead
placed her son in the unsafe environment of the care of the father. The pain of a non-supportive, judgmental
caseworker who failed to operate from a strengths-based approach. The pain of the ongoing and
compounding trauma of racism perpetrated by people in each of the systems she turned to.

DCJ filed proceedings to remove Jack from his mum. Initially Jack was placed with the paternal
grandmother. DCJ was not aware of the no contact apprehended violence order protecting Jack from Kevin
and facilitated contact visits between Kevin and Jack inadvertently supporting Kevin’s breaching of the
order.

The same ICL from the family law proceedings was appointed for the care and protection proceedings. She
did not object to the placing of the child with the paternal grandmother nor did she object to the father
spending time with the child.

Jack was eventually placed in the care of his maternal aunt. Several years later, Mandy initiated care
proceedings and successfully had Jack restored to her care.

*Not their real names. This case study has been deidentified, and some changes have been made.

66. The speed with which the child was removed from his Aboriginal Mum and placed in the care of his
white dad compared to the ICL and the court waiting for the father’s test results, notwithstanding the
child had tested positive to a sexually transmitted infection is a stark example of the racism of the ICL
and the court and the multiple harms arising from racism. Racism was also a key factor in the poor
police response and the poor engagement of the second DCJ caseworker. This is but one case study
of the daily occurrence of racism for First Nations people in all aspects of their lives and the
devastating impacts of racism.

Racism in policing, criminal legal and prison systems

67. First Nations women report both failure of police to take action in response to colonised gendered
violence perpetrated against them by men as well as over-policing.

One of our First Nations workers describes supporting an Aboriginal woman:

Police would not take a statement until we accompanied our client to the police station. Even then our client
had a poor experience with police. She felt judged. She felt she was not believed. She felt small and treated
as less important because she was an Aboriginal woman. She left the police station feeling worse than when
she entered. This was a woman who experienced serious physical abuse and other forms of ongoing
controlling abuse by her non-Aboriginal partner, including him threatening to kill her on several occasions if
she left him. She used force to try and stop her partner from continuing to hit her, but she was the one who
needed protection and the police were very slow to act. The police told her if they were to charge her partner
with an offence they would have to charge her too. This is all too common for our women.
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68. First Nations women often tell us they are reluctant to report colonised gendered violence they are
subjected to by male partners and other family as they fear police will take their children. Male
perpetrators weaponise and exploit this fear.

A worker’s reflections:

‘It’s the judgment and attitudes that makes it difficult for so many women to report to police. And that police
often don’t believe you when you tell them what you’ve experienced. When a woman uses force in response
to being abused; or has a drug addiction because that’s the way she’s found to numb the pain for a short
while due to all the trauma she’s experienced; or police are continually called out to respond to domestic
abuse perpetrated by the same abuser against the same woman and the woman may present from the
police’s perspective as hostile and unco-operative it seems she’s written off by police, as not deserving of
assistance. Some clients report being told by police to “sit down and shut up while we try to work out what
has happened.

Police behaving in this way emboldens perpetrators.

Similarly, police belittling of victim-survivors, minimising abuse and victim-blaming emboldens
perpetrators. It removes accountability from where it should lie - with the predominant perpetrator
and with the structures and systems that perpetuate inequalities such as racism and sexism
- and it results in the people women turn to for safety and protection unwittingly colluding with the
perpetrator.

Police need to be better supported to be trauma informed and responsive. To understand that women who
have experienced trauma after trauma may not make good historians. They are generally unable to recall
events in a coherent, logical manner because of the trauma.

The research shows that where women act differently from the way they are expected to behave as victim-
survivors, that is, they don’t present as quiet and compliant and do what police tell them to do - they are
treated by police and others with suspicion and scepticism. This suspicion and scepticism are heightened
and compounded for women of colour, including First Nations women due to conscious and unconscious
racial bias.

Some women, especially those with lived experience of the criminal legal system or distrust of police related
to intergenerational systemic racism, may also interpret the police attitude as an indication that they are not
believed and that they may be arrested. This can be a catalyst for words and actions directed at police by the
victim-survivor that may then form the basis for a charge.

There is also a great deal of distrust in engaging with police for fear of removal of children.

69. First Nations women are the fastest growing prison population in NSW and represent 45% of women
in custody in NSW.%°

70. The majority of women in custody have complex histories of sexual and physical violence starting in
childhood.®' The rates of previous victimisation are highest for First Nations women, with some

6 BOCSAR (2025) New South Wales Custody Statistics, NSW Prison Statistics, (Total Female and Aboriginal Female
rows).

81 Australia’s National Research Organisation for Women’s Safety, Women’s imprisonment and domestic, family, and
sexual violence: Research synthesis (ANROWS Insights, 03/2020), <https://www.anrows.org.au/publication/womens-
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studies suggesting that up to 90% of First Nations women in custody are survivors of family violence
and other violence.®? These statistics are reflected in our work.

71. A key pathway to criminalisation for many First Nations women is the failure to accurately identify
the person most in need of protection and over-policing.

72. Misidentification is an avoidable tragedy. The NSW Coroner has commented on ‘the importance of
viewing domestic violence holistically, as episodes in a broader pattern of behaviour rather than as

incidents in isolation of one another’.%3

73. There are significant barriers to reporting for First Nations women, as they face racism in policing,
legal and child protection responses, fear of retaliation, family and community pressure, concern
that confidentiality will be breached through community connections and lack of culturally safe
services and practice frameworks.®*

74. First Nations women in prison are also subjected to colonised gendered violence in the form of sexual
assault perpetrated by Correctional Officers.®® There must be greater accountability in both
responding to and preventing the perpetration of such violence.

75. The 2020 Wiyi Yani U Thangani (Women'’s Voices) Report identifies that a culturally safe and responsive
system requires ‘embedding cultural security across the statutory child protection and criminal
justice system, with an urgent focus on police as first responders to family and community harms’.6®

This includes

imprisonment-and-domesticfamily-and-sexual-violence/> ; M Stathopoulos and A Quadara, Women as offenders,
Women as victims: The role of corrections in supporting women with histories of sexual abuse, A report for the Women’s
Advisory Council of Corrective Services NSW, (2014)
<https://www.correctiveservices.justice.nsw.gov.au/Documents/women-as-offenders-women-as-victimsthe-role-of-
corrections-in-supporting-women-with-histories-of-sexual-assault.pdf>.

62 Australian Law Reform Commission, Pathways to justice: Inquiry into the incarceration rates of Aboriginal and Torres
Strait Islander Peoples (2018) <https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-
incarceration-rateof-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/11-aboriginal-and-torres-strait-
islander-women/drivers-ofincarceration-for-aboriginal-and-torres-strait-islander-women/>.

8 NSW Government, NSW Domestic Violence Death Review Team Report 2015-17, Sydney, 2017, v.

6 McCalman et al, Responding to Indigenous Australian Sexual Assault: A Systematic Review of the Literature, Sage Open
(Jan-Mar 2014) <https://journals.sagepub.com/doi/pdf/10.1177/2158244013518931>; Aboriginal Child Sexual Assault
Taskforce, Breaking the Silence: Creating the future: Addressing child sexual assault in Aboriginal communities in NSW,
NSW Attorney General’s Department, 2006, 39.

8 Commissioner McClellan sought documents including reports of misconduct or criminal conduct by any Corrective
Services NSW employee towards an inmate from 1 March 2014 and was critical of the fact that the material available
to the Special Commission to assess the scope of misconduct issues at CSNSW ‘remains piecemeal and limited’, but
provided an ‘indication of the scope of the problem facing CSNSW’. Commissioner McClellan further noted a separate
inquiry that would take place in 14 Corrective Service NSW workplaces in response to female Correctional Officers
reporting sexual harassment by other Correctional Officers. See: Special Commission of Inquiry into Offending by
Former Corrections Officer Wayne Astill at Dillwynia Correctional Centre (2024) 263-68.
<https://www.nsw.gov.au/sites/default/files/noindex/2024-
03/Wayne%20Astill%20Special%20Commission%200f%20Inquiry%20-%20Final%20Report.pdf>.

66 Wiyi Yani U Thangani Report (n 10) 367.
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d.

targets to increase and retain the numbers of First Nations women in leadership roles within the
police force, at the local, regional and state and territory levels;

ensuring First Nations women Police Liaison Officers are available to all police forces across the
nation; and

trauma-informed and culturally responsive training; and

accountability frameworks to address systematic racism.®’

76. The report also identifies ways to improve the child protection system which requires a ‘shift from
intervention and removal - to prevention, support and empowerment’ and the requirement to invest
in community led solutions.®® These must be implemented.

Racism in the Victims Support system

77. Recent NSW Victims Support Scheme data indicates that First Nations applicants continue to have
higher rates of dismissal for immediate needs, economic loss, and recognition payments as overall
numbers as well as for applications relating to gender-based violence.®® Further, First Nations
applicants are more likely to have applications dismissed for evidentiary reasons than general
applicants.”® This leads us to conclude racial bias in the operation of the Scheme.

78. No system in Australia is free from racism, highlighting again that everyone everywhere in Australia
must take responsibility, reflect on their attitudes and practices, educate themselves, call racism out
and the need for accountability mechanisms.

ToR 2: The effect of online platforms on the reach, prominence and harm caused by
racism and hate directed at First Nations people.

Social media algorithms and the increasing prevalence of online racism and hate

79. Reports indicate that as many as 88% of First Nations Australians have seen racism towards other
First Nations people on social media.”! In the 2023-24 Call It Out report, 40% of racist incidents were
witnessed or experienced in social or traditional media.”? Over one third of the racism reported was

67 Ibid.
®8 |bid, 360-361.

% For example, general claims for economic loss for adult and child sexual violence were dismissed at a rate of 55%,
compared to 66% for First Nations applicants. See Department of Communities and Justice (NSW), Annual Report
2024-25: Volume 1 - Performance and Activities (Report, 2025).

0 bid.

" Bronwyn Carlson and Ryan Frazer, Social Media Mob: Being Indigenous Online (Report, Macquarie University, 2018).
Accessible via <https://research-
management.mg.edu.au/ws/portalfiles/portal/85013179/MQU_SocialMediaMob_report_Carlson_Frazer.pdf>.

2 Dechlan Brennan, ‘Voice Referendum Led to Increase in Hostile Levels of Racism: Report’, National Indigenous Times
(online, 6 March 2025). Accessible via < https://nit.com.au/06-03-2025/16664/voice-referendum-led-to-increase-in-
hostile-levels-of-racism-report>.
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considered so aggressive as to constitute hate speech, threats or harassment.”® First Nations children

are also three times more likely to experience online hate, with exposure to negative online material
having a significant impact on mental health and education outcomes.”*

80. Social media platforms are designed on ‘outrage algorithms’ that prioritise controversial content
that attracts engagement.”® These algorithms can elevate harmful messages, amplify discriminatory
attitudes and normalise online hate.”® According to the eSafety Commission, this contributes to
‘radicalisation towards terrorism, violence extremism and provides users with avenues to find
associated groups’.”’ As such, social media is a powerful tool being leveraged to mobilise far-right
and extremist ideology.”® Research indicates a reciprocal relationship between online hate and real-
world violence.” For First Nations people, this manifests online as constant exposure to racist
material that reinforces white supremacist ideologies.® The real-life implications of this are violent.
For example, the man charged with the attempted Invasion Day terror attack is alleged to have been
self-radicalised online with ‘pro-white’ material ¥’

Methods of regulating online racism
81. Freedom of expression is widely considered a crucial cornerstone of democratic society, despite the

fact that there is no legislatively enshrined right to it in Australia. The right is implied, in part, through
Australia’s ratification of the ICCPR. The ICCPR balances freedom of expression with a carve out that

 National Justice Project, Significant Increase in Reports of Racism Targeting First Nations Children (Report, 1
December 2025). Accessible via <https://www.justice.org.au/reports-racism-first-nations-children>.

™ eSafety Commissioner, Online Experiences of Aboriginal and Torres Strait Islander Children and Their Parents and
Caregivers (30 March 2023). Accessible via <https://www.esafety.gov.au/research/online-experiences-aboriginal-
torres-strait-islander-children-parents-caregivers>.

™ Neerav Srivastava, ‘Facebook and the Unconscionability of Outrage Algorithms’, Monash Lens (online, 30 May 2022).
Accessible via <https://lens.monash.edu/facebook-and-the-unconscionability-of-outrage-algorithms/>.

6 Senate Economics References Committee, Digital Platform Services Inquiry Report (Report, Parliament of Australia,
2023) ch 6 (‘Algorithmic transparency’). Accessible via
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Digitalplatforms/Report/Chapter
_6_-_ Algorithmic_transparency>.

7 Senate Economics References Committee, Digital Platform Services Inquiry Report (Report, Parliament of Australia,
2023) ch 6 (‘Algorithmic transparency’). Accessible via
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Digitalplatforms/Report/Chapter
_6_-_Algorithmic_transparency>.

® Anton Térnberg and Petter Térnberg, ‘White Supremacists Anonymous: How Digital Media Emotionally Energize Far-
Right Movements’ (2023) 22(1) Journal of Information Technology & Politics 131
<https://www.tandfonline.com/doi/full/10.1080/19331681.2023.2262459#d1e245>.

™ Anton Toérnberg and Petter Tornberg, ‘White Supremacists Anonymous: How Digital Media Emotionally Energize Far-
Right Movements’ (2023) 22(1) Journal of Information Technology & Politics 131
<https://www.tandfonline.com/doi/full/10.1080/19331681.2023.2262459#d1e245>.

8 Lindsay McCabe, ‘Racism, Social Media, and the Coronial Jurisdiction: An Analysis of User Interactions on Facebook’
(2016) Media, Culture & Society 10. Accessible via <https://doi.org/10.1177/01634437261435917>.

8 Stephanie Boltje and Joanna McCarthy, ‘PM condemns “white supremacy ideology” behind alleged Invasion Day
terror attack’ (11 February 2026) ABC News. Accessible via < https://www.abc.net.au/news/2026-02-11/prime-minister-
closing-the-gap-speech/106332998>.
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prohibits ‘national, racial or religious hatred that constitutes incitement to discrimination, hostility
or violence’.3? In 2022, the UN High Commissioner for Human Rights confirmed ‘free speech is not a
free pass’ to spread racial hatred on social media.®* Domestic anti-vilification legislation attempts to
balance the implied right to freedom of expression with the right to live free from discrimination.®*
However, it has been argued that race discrimination laws ‘have not made as strong a contribution
as they might have to First Nations people’.®®
82. The current framework fails to adequately address and prevent hate speech and racism against First
Nations people online. Regulation mechanisms treat hate speech as a series of isolated incidents
rather than recognising online racism as a wide-spread systemic issue.!® There is no efficient,
accountable and enforceable mechanism through which the harm of cyber-racism can be remedied
or harmful material removed. &’

Racial vilification legislation

83. Under the Racial Discrimination Act 1975 (Cth) it is unlawful to publicly engage in an act that is
reasonably likely to offend, insult, humiliate, or intimate a person or group of people where the act is
motivated by the race of the targeted group.®® Racial vilification legislation also exists in most states
and territories, although generally the threshold is higher and more difficult to prove.

84. Itis challenging to adequately regulate cyber-racism under existing anti-discrimination provisions. It
is often difficult to identify the person responsible for anonymous posts and there are complexities
in compelling overseas hosts to comply with removal directions.®’ This model also places a burden
on complainants to bring proceedings. For civil vilification claims to be successful, complainants
generally require ‘extraordinary resolve’ and substantial resources and support.’® Many complaints

8 International Covenant on Civil and Political Rights, opened for signature 19 December 1966, 999 UNTS 171 (entered
into force 23 March 1976) art 19, art 20.

8 Office of the High Commissioner for Human Rights, ‘UN Human Rights Chief TUrk issues open letter to Twitter’s Elon
Musk (Press release, 5 November 2022). Accessible via <https://www.ohchr.org/en/press-releases/2022/11/un-human-
rights-chief-turk-issues-open-letter-twitters-elon-musk>.

8 Universal Declaration of Human Rights, GA Res 217A (1), UN GAOR, UN Doc A/810 (10 December 1948) art 2.

% Fiona Allison and Jodie Luck, ‘Rethinking Access to Racial Justice: Race Discrimination and First Nations peoples’
(2020) 41 Precedent (Australian Lawyers Alliance) 159. Accessed via
<https://classic.austlii.edu.au/au/journals/PrecedentAULA/2020/41.html>.

8Katharine Gelber and Luke McNamara, ‘Anti-vilification laws and public racism in Australia: Mapping the gaps
between the harms occasioned and the remedies provided’ (2016) 39(2) UNSW Law Journal 488
<https://www.unsw.edu.au/content/dam/pdfs/law/unsw-law-journal/2010-2019/Vol-No-39-2-15.pdf>.

8 Gail Mason and Natalie Czapski, ‘Regulating Cyber-Racism’ (2017) 41(1) Melbourne University Law Review 284.
Accessible via <https://classic.austlii.edu.au/au/journals/MelbULawRw/2017/26.html>.

8 Racial Discrimination Act 1975 (Cth) s18C.

% Gail Mason and Natalie Czapski, ‘Regulating Cyber-Racism’ (2017) 41(1) Melbourne University Law Review 284.
Accessible via <https://classic.austlii.edu.au/au/journals/MelbULawRw/2017/26.html>.

% Gail Mason and Natalie Czapski, ‘Regulating Cyber-Racism’ (2017) 41(1) Melbourne University Law Review 284.
Accessible via <https://classic.austlii.edu.au/au/journals/MelbULawRw/2017/26.html>.
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are terminated due to procedural barriers and delays. ' For this reason, it has been suggested that
cyber-racism may be best regulated through cyber abuse schemes. %2

Online Safety Act and cyber abuse schemes

85.

86.

87.

The eSafety Commissioner is granted powers to order the removal of certain online content, subject
to a high threshold of harm. That threshold is so high, that formal action can only be taken in 6% of
cases reported to eSafety.”® Where a First Nations person is subjected to racism online, they have
limited available avenues through which to request removal under the Online Safety Act. To be
eligible to file acomplaint, the material would have to be considered cyber-bullying material targeted
at an Australian child, cyber-abuse material targeted at an Australian adult, or be considered a
depiction of abhorrent violent conduct. >

The threshold for adult cyber abuse requires a person to send, post or share content that is harmful
to the physical or mental health of a person over the age of 18.%° To be considered cyberbullying for
the purpose of the Act, the material must be directed at a child under the age of 18, and have the
likely effect of seriously threatening, intimidating, harassing or humiliating the child.*® Both schemes
require the material to be targeted at an individual, and do not cover racist comments directed at
First Nations people more generally, even where they have a harmful impact.

When the Adult Cyber Abuse Scheme was implemented, experts warned that the cyber abuse laws
did not go far enough to protect First Nations people against online racism and harm.®’ This concern
was raised again in the Statutory Review of the Online Safety Act 2021 and subsequent
recommendations were made regarding legislative changes to improve responses to online hate
material, including racism.*® Academics consider the eSafety cyberbullying scheme an appropriate
statutory framework to specifically address cyber-racism. This framework is beneficial as it places
responsibility on platforms to regulate their platform, allows third party intervention and places civil

% Gail Mason and Natalie Czapski, ‘Regulating Cyber-Racism’ (2017) 41(1) Melbourne University Law Review 284.
Accessible via <https://classic.austlii.edu.au/au/journals/MelbULawRw/2017/26.html>.

%2 Gail Mason and Natalie Czapski, ‘Regulating Cyber-Racism’ (2017) 41(1) Melbourne University Law Review 284,
Accessible via <https://classic.austlii.edu.au/au/journals/MelbULawRw/2017/26.html>.

% ‘End Game: Lawful Action against Online Abuse’ (15 January 2026) ABC Education. Accessible via
<https://www.abc.net.au/education/end-game-lawful-action-against-online-abuse/106106870>.

% Online Safety Act 2021 (Cth)s 6,57, s 9.
% Online Safety Act 2021 (Cth) s 7.
% Online Safety Act 2021 (Cth) s 6.

" Nadine Silva, ‘First Nations Expert Condemns New Cybersafety Laws for Failing to Address Online Racism’, SBS News
(online, 21 January 2022) <https://www.sbs.com.au/nitv/article/first-nations-expert-condemns-new-cybersafety-laws-
for-failing-to-address-online-racism/tnj9abj2w>.

% See Recommendation 21 - 22, Delia Rickard, Report of the Statutory Review of the Online Safety Act 2021 (Report,
Department of Infrastructure, Transport, Regional Development, Communications, Sport and the Arts, February 2025).
Accessible via < https://www.infrastructure.gov.au/sites/default/files/documents/report-of-the-statutory-review-of-
the-online-safety-act-2021-february-2025.pdf>.
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88.

penalties on perpetrators of cyber-racism.”®> We recommend further consideration and

consultation of the efficacy of a specific cyber-racism scheme under the Online Safety Act.

Consistent with our recommendation to properly resource the full implementation and monitoring
of the National Anti-Racism Framework, we support implementation of Recommendation 12:

Australian government introduces effective legal protections against online hate, with
particular attention given to regulation and enforcement against, and liability of digital
platform, and that those protections be informed by consultation with First Nations people.'®

ToR 3: Initiatives that are effective in combating racism targeted at First Nations
people and reduce individual and collective harm.

89.

Combating racism against First Nations people requires a broad range of strategies, from
strengthened legal protections against discrimination (as will be discussed in relation to Term of
Reference 5) to preventative education and cultural change. These strategies are not new. A
succession of inquiries and reports have produced comprehensive recommendations to address
systemic racism, but these recommendations have rarely been matched by commensurate action.
We are wary of the risk of further recommendations being made without meaningful implementation.
To this end, our comments on this Term of Reference focus on accountability for implementation of
existing well-evidenced recommendations.

Implementation of the AHRC Anti-Racism Framework

90.

91.

92.

Almost eighteen months have passed since the release of the Australian Human Rights Commission’s
National Anti-Racism Framework'® and An Anti-Racism Framework: Voices of First Nations, a
foundational document in the development of a standalone First Nations Anti-Racism Framework
and Implementation Plan. Both Frameworks are the result of several years of research and
community consultation.

The National Anti-Racism Framework provides 63 recommendations for a whole-of-society approach
to tackling racism, including in the justice and legal system, health, education, workplaces, media
and the arts, and data collection.

An Anti-Racism Framework: Voices of First Nations also provides a number of recommendations
including:

Legislative reform

Establishing Accountability Mechanisms

Establishing First Nations Advisory Bodies

Standardised Cultural Safety Education

National Cross-Sector Workforce Strategies

Standalone First Nations Anti-Racism Framework and implementation and monitoring plan
Sector specific recommendations for the Education, Health and Justice Sectors

@ 000 o

% Gail Mason and Natalie Czapski, ‘Regulating Cyber-Racism’ (2017) 41(1) Melbourne University Law Review 284,
Accessible via <https://classic.austlii.edu.au/au/journals/MelbULawRw/2017/26.html>.
100 National Anti-Racism Framework, Recommendation 12 (n 24).

101 National Anti-Racism Framework (n 24).
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93.

94.

h. Practical Strategies for implementing recommendations.

Practical Strategies for implementing recommendations, such as a publicly available
implementation plan, sequencing for reforms, key indicators and timeframes, monitoring and
evaluation framework, independent oversight by First Nations peoples and regular published
progress reports are vital to ensure accountability.

The Government must formally commit to the Frameworks and implement the recommendations.
As a matter of priority, Government must action the recommendations by establishing a National
Anti-Racism Taskforce and ‘independent review bodies to oversee the implementation and

evaluation of antiracism policies, ensuring accountability and transparency’.'%?

Implementation of Wiyi Yani U Thangani (Women’s Voices) recommendations and the work of the
Wiyi Yani U Thangani Institute

95.

96.

We support properly resourcing the continued implementation of Wiyi Yani U Thangani (Women'’s
Voices) Report recommendations.

As June Oscar AO, Chair of the Wiyi Yani U Thangani Institute says:

‘The solutions already exist within our communities. The leadership already exists. The
knowledge already exists. What has been missing is a system that sees it, values it, and
works with it’.

The centrality of truth-telling and education

97.

98.

99.

Successive reports and recommendations,'® and the Uluru Statement from the Heart, emphasise the
centrality of truth-telling about historical and ongoing injustices in order to build a respectful and
truthful relationship between First Nations and non-Indigenous Australians. Truth-telling is not
merely a retrospective exercise, but an ongoing process of acknowledging the ongoing impacts of
colonisation, including dispossession, violence, and systemic inequality. Without a shared
understanding of Australia’s history and its contemporary repercussions, efforts to address racism
risk remaining superficial and ineffective.

Ensuring that all Australians are informed about First Nations histories and truths is essential to
shifting attitudes and behaviours. In addition to formal truth commissions and inquiries, truth-telling
must be meaningfully embedded in education throughout the life course. This includes school
curricula that accurately reflect First Nations histories and perspectives, as well as ongoing public
education through media, cultural institutions, community-led initiatives and in workplaces.

Truth-telling in a central recommendation of the National Anti-Racism Framework. We join the
Australian Human Rights Commission in calling on the Australian Government to take urgent action

102 An Anti-Racism Framework: Voices of First Nations Peoples (n 7) 57, 59.

103 See, in particular, recommendations 27-34 of the National Anti-Racism Framework (n 24). Australia has failed to
establish a Makarrata Commission to enact truth-telling and negotiate a treaty which means Australia fails to meet its
obligations under the United Nations Declaration of the Rights of Indigenous Persons (UNDRIP): Joint NGO UPR Report
- Australia (n 3).
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to lead a national response to eliminating racism that begins with truth-telling for First Nations
peoples and embeds their right to self-determination.

100. By-stander education and resources are also essential. The burden of calling out racism
should not fall to the people being subjected to racism. Non-Indigenous people and particularly
white people need to educate themselves so we can effectively call out racism.

Implement a Federal Human Rights Act

101. We refer to our submission to the Federal Inquiry into Australia’s Human Rights Framework
and recommend the introduction of a Federal and NSW Human Rights Act.'%*

ToR 4: The threat posed by ideologically motivated extremism towards First Nations
people and the role of intelligence and law enforcement agencies in protecting the
community from that threat.

Selective condemnation of far-right violence

102. There have been several instances of far-right extremist groups perpetuating violence
against First Nations communities in the last 12 months. In September 2025, a self-described neo-
Nazi group led an attack on First Nations people at Camp Sovereignty, a sacred Aboriginal burial site
in Naarm, Melbourne. Reports suggest that the attackers chanted ‘white power’ while trampling the
Aboriginal flag, stamping out the camp’s sacred fire and physically assaulting the First Nations people
at the camp. The police are alleged to have targeted victims of the assault upon their arrival and
obstructed access to emergency medical care. The event was not classified as a racially motivated
hate crime.'®

103. In January 2026, a man threw a bomb into a crowd at an Invasion Day rally in Boorloo, Perth.
Despite the clear ideological motivations and it’s potential to be a mass-casualty event, it took nine
days and pressure from advocacy groups for police to lay charges of attempted terrorism.'% Katie
Kiss, Aboriginal and Torres Strait Islander Justice Commissioner, noted the ‘stark difference’ in the

104 \Women’s Legal Service NSW, Submission to Inquiry into Australia’s Human Rights Framework (30 June 2023)
<https://www.wlsnsw.org.au/wp-content/uploads/WLS-NSW-sub-HR-Framework-fws.pdf> ; We support the
recommendation ‘Australia must enact a Human Rights Act within two years, review and amend existing laws to
ensure human rights compatibility, advance Human Rights Acts in all states and territories, develop a transparent
national human rights indicator index, and commit to best practice human rights education to promote a national
human rights culture, recommendation in Australia must enact a Human Rights Act within two years, review and
amend existing laws to ensure human rights compatibility, advance Human Rights Acts in all states and territories,
develop a transparent national human rights indicator index, and commit to best practice human rights education to
promote a national human rights culture in Joint NGO UPR Report - Australia (n 3).

1% prinita Thevarajah, ‘Australian neo-Nazi attack on sacred Indigenous site a worrying trend’ (6 September 2025) Al
Jazeera. Accessible via <https://www.aljazeera.com/news/2025/9/6/australian-neo-nazi-attack-on-sacred-indigenous-
site-a-worrying-trend>.

106 | orena Allam, ‘Invasion Day is about Indigenous people’s survival, our resilience. To strike at the heart of that is a
hate crime’ (7 February 2026) The Guardian. Accessilbe via
<https://www.theguardian.com/commentisfree/2026/feb/07/invasion-day-indigenous-people-survival-strike-hate-
crime-ntwnfb>.
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federal government response when compared to other attacks sent the message that First Nations
people do not matter.'”’

104. Australia’s national response to the rise of violent, racially motivated extremism and
violence is absolutely justified. However, Australia’s deeply entrenched racial hierarchy becomes
evident when responses to hate incidents differ based on the racial group targeted.'®® Australia has
a long history of colonial terrorism against First Nations people by way of genocide, child removal
and mass incarceration.’® The increasing threat posed by ideological extremism cannot be
addressed without recognising that historical and ongoing militant democracy and the ‘othering’ of

First Nations people is an ‘enduring feature of Australian political order’."™®

105. We support implementation of recommendation 16 in the National Anti-Racism Framework:

The Australian Government establish an independent review of counter-terrorism laws,

policies, and practices to investigate potential discriminatory application and effect on

different communities and to recommend ways to address it.”’’

106. Any measures taken by intelligence and law enforcement to safeguard First Nations
communities from violence need to be considered only with close and careful community
consultation. Initiatives such as Operation Shelter, a scheme that significantly increased police
presence to prevent anti-Semitic violence, may not have the same protective characterisation for
First Nations people who are over-incarcerated and experience high levels of police violence.

ToR 5: The effectiveness of avenues for reporting and responding to racism against
Aboriginal and Torres Strait Islander people, including the consistency, timeliness and
appropriateness of outcomes across jurisdictions and institutions.

Legislative and complaint-based accountability mechanisms
107. Current legislative and complaint-based accountability frameworks are inadequate to

prevent, monitor and respond to racism experienced by First Nations women. While there is clear
evidence of the prevalence and impact of racism, there has been limited sustained institutional or

W7 Kirstie Wellauer, ‘First Nations people say “silence” on alleged Perth bomb attack weighs heavily’ (31 January 2026)
ABC News. Accessible via <https://www.abc.net.au/news/2026-01-31/perth-bomb-attack-analysis-first-nations-
people/106289032>.

108 Troy Meston, Debbie Bargallie and Halim Rane, ‘Indigenous and Muslim peoples in Australia: Enduring threats to the
national identity and nation’ (2023) Melbourne Asia Review. Accessible via <https://research-
repository.griffith.edu.au/server/api/core/bitstreams/d944e8b2-ad43-4a0f-825d-428a6fh4481e/content>.

109) orena Allam, ‘Invasion Day is about Indigenous people’s survival, our resilience. To strike at the heart of that is a
hate crime’ (7 February 2026) The Guardian. Accessilbe via
<https://www.theguardian.com/commentisfree/2026/feb/07/invasion-day-indigenous-people-survival-strike-hate-
crime-ntwnfb>.

10 Troy Meston, Debbie Bargallie and Halim Rane, ‘Indigenous and Muslim peoples in Australia: Enduring threats to the
national identity and nation’ (2023) Melbourne Asia Review. Accessible via <https://research-
repository.griffith.edu.au/server/api/core/bitstreams/d944e8b2-ad43-4a0f-825d-428a6fb4481e/content>.

11 National Anti-Racism Framework, recommendation 16 (n 24)
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sector attention, and in some cases a decline in key mechanisms such as complaint procedures and
formal anti-racism initiatives."'? At the same time, evidence demonstrates that where organisations
implement both training and complaint systems, rates of reported racism are significantly lower,
underscoring the importance of effective accountability measures.'"

108. Existing complaint mechanisms are subject to significant limitations. Strict time limits and
long delays can prevent individuals from pursuing complaints, particularly where experiences of
trauma delay disclosure. The reliance on individual complaints places the burden on those affected
by racism, while systemic issues remain unaddressed. Barriers to making complaints include fear of
retaliation, lack of access to legal support, language and literacy challenges, and the requirement to
engage in formal written processes. These factors contribute to under-reporting and limit the
effectiveness of existing enforcement frameworks.

100. Women’s Legal Service NSW is also concerned about the use of non-disclosure agreements
(‘NDAs”) in resolving complaints involving racism and racial discrimination. NDAs can silence
individuals, prevent the identification of patterns of conduct and undermine accountability by
concealing systemic issues. Their use is inconsistent with the objective of addressing racism at a
structural level.

110. The current positive duty does not extend across all forms of unlawful discrimination,
including racial discrimination or racial harassment. Intersectional discrimination remains
insufficiently recognised, and access to justice is constrained by cost barriers and limited availability
of legal and other support. Greater alignment is also required between discrimination law and
workplace protections under the Fair Work Act 2009 (Cth).

111. Racism is not explicitly regulated under the Fair Work Act 2009 (Cth) but is instead addressed
indirectly through general protections and anti-bullying provisions. While these mechanisms provide
some avenues for redress, they are limited in scope and largely dependent on individual complaints
and proof of causation. Unlike recent reforms addressing sexual harassment and hostile workplace
environments on the basis of sex, the Act does not recognise racial harassment, race-based
harassment or hostile workplace cultures. This creates a significant gap in the legislative framework,
particularly in addressing systemic racism and its impact on workplace safety, equality and
participation.

112. We recommend:

a) The positive duty be extended to apply across all protected attributes, including race, and
to all duty holders under anti-discrimination legislation.

b) Legislative reform to the Fair Work Act 2009 (Cth) must strengthen protections against
workplace racism, racial harassment and hostile work cultures, and improve pathways for
redress.

¢) Workplace protections against discrimination and harassment under the Fair Work Act 2009
(Cth) should be consistent with federal anti-discrimination law.

d) Complaint mechanisms must be reformed to remove or extend time limits, reduce reliance

112 Gari Yala 2 (Speak the Truth) (n 53).
13 Ibid.
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on individual complaints and enable systemic investigations.

e) The establishment of independent, First Nations-led accountability mechanisms with
powers to monitor, investigate and report on systemic racism.

f) A federal bill introduced to regulate Non-Disclosure Agreements (NDAs) to prevent their
misuse in silencing discrimination and harassment.

113. We also support the recommendations of the AHRC Anti-Racism Frameworks, including:

Implement anti-racism legislation with clear accountability mechanisms and advocate for the
removal of racial powers in the Commonwealth Constitution.

Accountability mechanisms for racism in media

114. The Australian Communications and Media Authority (‘ACMA”) are responsible for the
regulation of broadcasting, radio and tele communications, and limited online content, as well as
ensuring compliance and enforcement of relevant codes of practice. Where a code of practice is
breached, ACMA have powers to investigate, issue fines and initiate court proceedings.""*

115. Consequences for breach of a code relating to material that is alleged to provoke serious
contempt on the basis of race have been limited. For example, a Channel 7 segment that suggested
‘we need to do (the Stolen Generation) again, was found to have breached multiple clauses of the
code of practice and yet attracted no penalties. ''> An ACMA investigation into Alan Jones’ use of a
racial slur on commercial radio was found not to have breached racial hatred codes.'"® Without
adequate enforcement penalties, mainstream media will persist in its racism.

116. The National Anti-Racism Framework recommendations 46-52 outline measures to improve
and strengthen media regulations and codify anti-racist approaches to reporting about First Nations
people. We suggest implementation of those recommendations.

ToR 6: Other matters related to racism, hatred and violence directed at First Nations
people.

117. During our consultation process for this inquiry, First Nations women have generously
shared about the hurt and compounding harms arising from firstly being subjected to daily racism
and then a failure of non-Indigenous people in being able to recognise, acknowledge and effectively
respond to racism. They speak of their exhaustion in calling out racism.

118. First Nations women also speak of the importance of including how not to respond to
racism so to avoid ineffective and damaging responses:

114 Australian Communications and Media Authority, Compliance and Enforcement Policy (Web Page, 4 November 2025)
<https://www.acma.gov.au/compliance-and-enforcement-policy>.

USAustralian Communications and Media Authority, BI-363 Sunrise (Report, 8 August 2018)
<https://www.acma.gov.au/publications/2019-09/report/bi-363-sunrise>.

116 SBS News, ‘Alan Jones breached decency requirements by using “n-word” on live radio’ (online, 29 March 2019).
Accessible via <https://www.sbs.com.au/nitv/article/alan-jones-breached-decency-requirements-by-using-n-word-
on-live-radio/in4d1yt9z>.
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a. When a First Nations person discloses their experience of racism, don’t respond by
minimising their experience. When you respond in a dismissive way this further compounds
the hurtand harm.

b. Don’t provide one-off training about racism and conscious and unconscious bias. The
research shows one off, tick a box training does not work.

c. Don’tleave it to First Nations people to respond to racism. Non-Indigenous people need to
call it out.

119. The most common call to action we have heard from First Nations people throughout our
engagement in this Inquiry is - Accountability! Accountability! Accountability!

120. How can it be ensured that existing recommendations will finally be implemented?
121. As several First Nations women have told us throughout the inquiry:

‘First Nations peoples’ led solutions already exist. Just do it’.
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